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Abstract 

Insurance had received a great attention ever since its emergence in the 14th century especially when economists attributed many socio-economic advantages to it. In the teachings of Islam, any practice to be lawful should be in the light of Islamic Shari’ah. The 'Aqd (contract) of insurance is a new phenomena, which has not been dealt with in the Islamic Shari’ah until the early 19th century. However being a new 'Aqd will not make it unlawful unless it goes against the Shari’ah, because any 'Aqd originally is lawful unless it is proved to be against the principles of Islamic Shari’ah. Ibn 'Abideen is the first scholar who has dealt with insurance in the early 19th century and thereafter many Fatawa and arguments for or against insurance have developed. Most of the arguments are based on Qias to other Islamic 'Uqud such as 'Aqilah, Mualat, Kafala, al-wa'adul Mulzim etc. The following few pages will discuss Islamic 'Uqud that justify the 'aqd of insurance.                

القسامة   [al-Qasamah] Oath / Swear  

In the light of the Islamic Jurisprudence, the term al- Qasamah means, an oath taken by fifty members of a tribe or a locality, to refute accusations of homicide. Imam Malik bin Anas (r) ruled out to the effect:
فيحلف منهم خمسون رجلا خمسين يمينا فإن لم يبلغوا خمسين رجلا ردت أيمان على من حلف منهم فإن لم يوجد أحد يحلف إلا الذي ادعي عليه حلف هو خمسين يمينا. 
 "…so fifty of the men of his people swear fifty oaths. If there are not fifty men, more oaths can be made by those of them who already swore. If there is only the defendant, he swears fifty oaths and is acquitted".

For instance, if a corpse is found in a certain locality with signs of death on it, the legal heirs of the victim (deceased) are entitled to call upon 50 residents of the place whom they may select to take the oath that none of them killed him. If they take the oath then all the residents will shall to pay al-Diyah (blood-wit) otherwise, they have to serve a term of imprisonment. Similarly, if a dead body is found at the door of a man's corridor he shall also be given the oath and if he swears that he did not kill him, his 'Aqilah (paternal relatives) shall share the payment of blood wit. 
All schools of Islamic Jurisprudence recognize the doctrine of al-Qasamah. As far as the Madinan society is concern, the doctrine of al-Qasamah   used to be adapted as a mode to impose penalty against the offence of homicide, where the guilt of the accused could not be established by any manner.   According to Maliki (R), a statement by a dying person charging the accused with his death or one eyewitness of killing is sufficient to establish the offence. But, the school of Shafii (R) disagreed the Malik's thought as Maliki included the naming of his killer by the dying victim as a matter of suspicion, which the Shafii did not admit, and excluded proof of existing enmity between the accused and the victim, which Shafii admitted. Hanafi school on the other hand took no part in this diversification. But preserved the particular tradition of the school of Kufa, under which al-Qasamah was an essentially defensive procedure, fifty oaths being taken by the residents of the neighborhood in which a death body had been discovered to repudiate the charge that, owner of the community had perpetrated the homicide.

However, under the doctrine of al-Qasamah, it appears that the payment of blood wit had been shared by the members of the community towards providing a financial security against the tragedy encountered by the legal heirs of the deceased, by losing their loved one. The doctrine of Takaful as we practice today, has in fact a basis in al-Qasamah. As all the participants in Takaful scheme contribute to a fund towards providing a financial security for one against a defined risk of pain or damage. 
الفدية  [ al-Fidyah ]  Ransom 

Fidyah is a consideration paid by spouse, family, tribe or a friend to free a prisoner from hands of enemies. Fidyah was in practice in Arabia before and during the time of the prophet. 
In the Battle of Badr, Muslims kept the Quraishi captives for ransom except two were executed for their notorious activities against Muslims. The ransom of each prisoner varied with his financial position. Some of the captives paid ransom and some of them were given 10 children for each to teach them until they become proficient in reading and writing. While some others who neither afford to pay nor they can teach were set free without any compensation.
 
Allah (swt) says in the Holy Qur’an 
فإذا لقيتم الذين كفروا فضرب الرقاب حتى إذا أثخنتموهم فشدوا الوثاق فإما مناً بعد وإما فداء حتى تضع الحرب أوزارها
Therefore, when ye meet the Unbelievers (in fight), smite at their necks; at length, when ye have thoroughly subdued them, bind a bond firmly (on them): thereafter (is the time for) either generosity or ransom: until the war lays down its burdens.

 إستجارة[ Istijarah ] Asylum ( Accepting a person at risk as a member of own tribe)

Istijarah (asylum) is a refuge given by someone to a helpless person who has no one to protect him. Istijarah was a common practice in Arabia. There are occasions whereby Rasulullah (saw) and His companions were provided asylum by the Quraish against the notorious individuals from the Kuffar in Makkah.

For instance, Rasulullah (saw) went to Ta’if to invite the people of Ta’if to Islam. Zaid, His freed slave, was in His accompany to Ta’if. On His way back from Ta’if to Makkah He (saw) did not dare to return to Makkah openly. Therefore, He sent Zaid to seek asylum for Him (saw) among His friends in Makkah. Mut’im ibn ‘Adi provided asylum for Him and He returned to Makkah. 
Allah in the Qur’an ordered the prophet to give asylum to the “Mushrikin” so as to enable them to listen to the words of Allah (Qur’an).
وإن أحد من المشركين استجارك فأجره حتى يسمع كلام الله ثم أبلغه مأمنه ذلك بأنهم قوم لا يعلمون  

If one amongst the Pagans ask thee for asylum, grant it to him, so that he may hear the word of Allah; and then escort him to where he can be secure. That is because they are men without knowledge.

Rasulullah (saw) also in the event of Fath al-Makkah considered the asylum provided by Amu Hani for 
الحلف [Al Hilf ] Guaranteeing a  help through mutual agreement
Hilf literally means pact and oath to support each other. Ibn al-Asir said the origin of Hilf is an agreement to support each other.
 In Arabia the agreement of Hilf used to take place between an individual and a tribe; between an individual and an individual; between a tribe and a tribe; or among a group of people. Among the well-known Hilf in the time of Jahiliyyah were Hilf al-Mutaibin, al-Ahlaf and Hilf al-Fudul.

حلف المطيبين [ Hilf al-Mutaibin ] Alleys of al-Mutaibin  

Hilf al-Mutaibin (the alleys of al-Mutaibin) was a Hilf among tribes. Ibn Ishaq said those tribes were Abdu Munaf, Asd, Zuhrah, and Tmim the people of Abubakar (R)

حلف الأحلاف [ Hilf al-Ahlaf ]  Alleys of al-Ahlaf  
Hilf al-Ahlaf (the allays of Ahlaf) was among the tribe of Gamah, Saham, Makhzum, and Adi the people of ‘Umar. 
حلف الفضول [ Hilf al-Fudul ] The alleys of al-Fudul  

Hilf al-Fudul was among a group of people twenty years before the revelation of Islam. Rasulullah (saw) Himself and his companion Saidina Abubakar participated in this Hilf. The Hilf took place as a respond to a public appeal made by a Yemeni merchant who was defrauded by a Quraishi merchant. Abd Allah ibn Jud’an the chief of the clan of Taym called for the pact and accordingly the 'Hilf' was formed. Later Rasulullah (saw) said:
لقد شهدت في دار عبد الله بن جدعان حلفا ما أحب أن لي به حمر النعم ولو أدعى به في الإسلام لأجبت
.
I witnessed, in the house of Abdullah ibn Jad’an, so excellent a pact that I would not exchange any part of it for a herd of red camels and if now in Islam I were summoned unto it I would gladly respond.
 
Hilf was practiced by Rasulullah (saw) after the revelation of Islam. He had established Hilf between the Muhajirin and Ansar and Muslims in Madinah and some tribes of the Arabs. 
Give examples and state differences among Fuqaha on the Naskh of Hilf?
الموالاة [ al-Mualat ] Clientage  with Friendly Cooperation

In the School of Hanafi, Mualat means a contract between a man who has no next of kin and a man who has next of kin. Accordingly any liability against the first is to be beard by the second’s relatives and the second inherits the whole property of the first.
  
In the School of Ja’fari Mualat means a contract between two men with no next of kin. Accordingly they inherit each other’s property and bear liability of each other.

Al-Mawla (the person who is involved in the contract of al-Mualat) means
: al-Nasir (supporter), al-Sharik (partner); al-Halif (alliance). 
ذلك بأن الله مولى الذين آمنوا وأن الكافرين لا مولى لهم

That is because Allah is the protector of those who believe, but those who reject Allah have no protector

al-Sahib (friend) and Ibn al-'Aam (cousin). 
يدعوا لمن ضره أقرب من نفعه لبئس المولى ولبئس العشير

(Perhaps) they call on one whose hurt is nearer than his profit: evil, indeed, is the patron, and evil the companion (or help)
 

العاقلة @ al-Ăqilah  Slayer's paternal relative who undertakes to pay blood wit"
In the Arab customs 'Aqilah refers to payee of blood wit. 'Aqlun is the  Masdar of 'Aqala which means to tie or prevent. The word ‘Aqlun was used to mean blood wit because when a tribe of a killer bring camels as settlement of the blood wit they use to tie them in the corridor of the killed tribe. It also said that the word ‘Aqlun refers to blood wit because the tribe of the killer defend him by paying blood wit.

In Fiqh (Islamic jurisdiction) the word ‘Aqilah refers to a group of people who have to pay 'Aqalun (blood Wit) in accordance with the Shariah Law. 
The doctrine of ‘Aqilah is based on the tradition of the prophet (saw)
 
عن أبي هريرة (رض) قال : اقتتلت امرأتان من هزيل فرمت إحداهما الأخرى بحجر فقتلتها وما في بطنها. فاختصموا إلى النبي (ص) فقضى أن دية جنينها غرة عبد أو وليدة وقضى دية المرأة على عاقلتها. (رواه البخاري)   
"Narrated by Abu Hurairah (R), he said that: once two women from the tribe of Huzail clashed when one of them hit the other with a stone, which killed her and also the fetus in the victim's womb. The heirs of the victim brought an action to the court of the Holy Prophet (saw), who gave a verdict that the compensation for the infanticide is freeing of a male or female slave while the compensation for the killing of the woman is the blood money (diyat) to be paid by the 'Aqilah ' (the paternal relatives) of the accused." 

Fuqaha unanimously agree that blood wit of unintentional killing is claimed from the 'aqilah. However, there is difference as to the specification of 'aqilah.
 Majority of Fuqaha went for the opinion that 'aqilah refers to male relatives of the slaughter but not ascendant and descendant of the slaughter. In other words it refers to the slaughter's brothers and their sons and uncles and their sons.

The Hanfi School is of the opinion that 'aqila refers to persons who are obliged to assist one another. It was due to the new social order that Muslims have experienced. Their social life changed from the social life of the Arabs in Arabia before the spread of Islam in which people were living among their tribes. Muslims went for Jihad and spread throughout the world as it became difficult for some one who is far away to refer to his tribe or relatives.

The Hanafi defend their view by referring to the practice of the second Calipha ‘Umar (R). ‘Umar (R) commanded that various districts should prepare 'Diwan' list of the Mujahidin. Members whose names are in that list 'Diwan' owed assistance to one another and they beard liability of one another.
 
Another difference among Fuqaha relates to the contribution of the author of the deed to the liability raises from his deed. 
The Shafi and Hanbali schools are of the opinion that the author of the deed is not obliged to contribute any amount. While Hanafi and Maliki schools are of the opinion that the author is obliged to contribute in the payment of the blood wit as equally as the members of Aqilah.

In case a person has no next of kin, then his Aqilah is Bait al-mal (the public fund).
Rasulullah (saw) said 
أنا وارث من لا وارث له أعقل عنه وأرثه
"I Am the Legal Heir of a person who does not have any heir and I pay blood wit to discharge him from liability and I become his Heir"

بركة أبو إسحاق ابراهيمى [ Barakah Abu Ishaq ] The Blessing of Abu Ishaq   Ibrahimi 
    

The term Barakah abu Ishaq refers to a sufi order of the Karzu--- which has been used to provide marine travel insurance service. The order was associated with the belief in the power of the Barakah (Blessing) of Abu Ishaq. It was believed that the Barakah (blessing) was a guarantee for safety and protection against the risk of traveling by sea.
When merchants intended to travel by sea to Malbar or China they signed an agreement with the order to pay specified amount upon save arrival to their destination. At the port of destination, agents of the order will collect the amount agreed upon. 
سوكرة   @ Sukarah Premium / Contribution

Sukrah is an Arabic term, which was used to mean insurance (especially marine Travel insurance) in the early 19th century as it was mentioned by Ibn Abdin (Hanafi Scholar). The term Sukrah was influenced by the Italian term Siguor and the Turkish Sigorta.
Sukrah (insurance) was in practice between Muslim merchants and Italian merchants; and Abdin is the first Shari’ah Scholar who dealt with the ‘Aqd of Sukrah. He mentioned Sukrah in Raddul al Mukhtar ‘ala al-duri al-Mukhtar. The following is the citation of his discussion:
Hukm al-‘aqd with a non-Muslim who resides in the Islamic state.
ولا يحل لمسلم في دارنا أن يعتقد مع المستأمن (وهو الحربي الذي دخل دار الإسلام بأمان) إلا ما يحل من العقود مع المسلمين، ولا يجوز أن يؤخذ منه شيئ لا يلزمه وإن جرت العادة به كالذي يؤخذ من زوار بيت المقدس.
It is not allowed for a Muslim in our land (Islamic State) to conclude a contract with the Mustamin (non-Muslim who entered the Islamic state under a pledge of peace) except those ‘Uqud which are lawful among the Muslims. And it is not permissible to take from him anything, which is binding on him, although it is customary. Like what is taken from the visitors of the ‘Aqsa Mosque
 
Explanation of Sukrah
وبما قررناه يظهر جواب ما كثر السؤال عنه في زماننا: وهو أنه جرت العادة  التجار إذا استأجروا مركبا من حربي يدفعون له أجرته، ويدفعون أيضاً مالاً معلوماً لرجل حربي مقيم في بلاده، يسمى ذلك المال: سو كرة، على أنه مهما هلك من المال الذي في المركب بحرق أو غرق أو نهب أو غيره، فلذلك الرجل ضامن بمقابلة ما يأخذ منهم، وله وكيل عنه مستأمن في دارنا، يقيم في بلاد السواحل الإسلامية بإذن السلطان، يقبض من التجار مال السوكرة، وإذا هلك من مالهم في البحر شيئ يؤدى ذلك المستأمن للتاجر بدله تماما. 
“And from our noting, the question about what a large number of inquiries are being made in our era, is also answered and it is that, when merchants charter ship owned by the subject(s) of belligerent state, then, together with the charges for the ship, another amount is separately paid to the same or another subject of the belligerent state. This payment is known as “Sukrah” or insurance premium and its payment means that in case goods on the particular ship catch fire, or if the ship capsizes or if the person who received insurance premium, is responsible to indemnify the merchant (s) who incurred the loss. An agent of the person receives the insurance premium, resides in the coastal cities of our country as a protectorate, after obtaining permission from the government. He receives the premium amount on behalf of his principals and, in the case of destruction of goods, indemnifies the insured for the entire loss”.

Hukm of taking compensation for damage
أنه لا يحل للتاجر أخذ بدل الهالك من ماله، لأن هذ التزام مالا يلزم.
To me (Ibn Abdin) it is not allowed for the Muslim Merchant to take compensation for any damage of his property. Because it is not binding 

under Islamic Law.
Comparison between the ‘Aqd of Sukrah and some other Islamic ‘Uqud.
فإن قلت: إن المودع إذا أخذ أجرة على الوديعة يضمنها إذا هلكت. قلت: ليست مسألتنا من هذا القبيل، لأن المال ليس في يد صاحب السوكرة، بل في يد صاحب المركب، وإن كان صاحب السوكرة هو صاحب المركب يكون أجيراً مشتركاً قد أخذ أجرة على الحفظ، وعلى الحمل، وكل من المودع والأجير المشترك لا يضمن ما لا يمكن الاحتراز عنه، كالموت والغرق 
ونحو ذلك.     

فإن قلت: سيأتي قبيل "كفالة الرجلين" قال لآخر: اسلك هذا الطريق فإنه آمن، فسلك وأخذ ماله لم يضمن، ولو قال: إن كان مخوفا وأخذ مالك فأنا ضامن: ضمن وعلله الشارح هناك بأنه ضمن الغار صفة السلامة للمغرور نصاً: أي بخلاف الأولى، فإنه لم ينص على الشمان بقوله "فأنا ضامن" وفي جامع الفصولين: الأصل أن المغرور إنما يرجع عل الغار لو حصل المغرور في ضمن المعاوضة، أو ضمن الغار صفة السلامة للمغرور فيصار كقول الطحان لرب البر: اجعله في الدلو فجعله فيه، فذهب من النقب إلى الماء، وكان الطحان عالماً به يضمن، إذا غره في ضمن العد وهو يقتضي السلامة.
قلت: لا بد في مسألة التغرير من أن يكون الغار عالماً بالخطر كما يدل عليه مسألة الطحان المذكورة وأن يكون المغرور غير عالم، إذ لا شك أن رب البر لو كان عالماً بنقي الدلو يكون هو المضيع لماله باختياره ولفظ المغرور ينبئ عن ذلك لغة لما في القاموس: غره غراً وغروراً فهو مغرور وغرير: خدعه وأطمعه بالباطل فاغتر هواه. ولا يخفى أن صاح السوكرة لا يقصد تغرير التجار، ولا يعلم بحصول الغرق هل يكون أم لا. وأما الخطر من اللصوص والقطاع فهومعلوم له وللتجار، لأنهم لا يعطون السوكرة إلا عند شدة الخوف طمعاً في أخذ بدل الهالك، فلم تكن مسألتنا من هذا القبيل أيضأ.

If you say a depository who takes Ujrah is liable if the deposit is damaged.
I say our problem here is not from this category. Because the property insured is not in the hand of the insurer. It is in the hand of the owner of the ship and even the insurer is the owner of the ship then he is a partner, he took Ujrah for saving and transporting the property. Both depository and hired person cannot be liable for some thing that cannot be avoided such as death, drowning and the like.
If you say it is like Kafalat al-Rajulain  Bailment or Daman al-khatar al-tarik if some one say to another person take this it is safe subsequently the second person took the rout and lost his property then the first will not be liable. However, if it is otherwise said that if it is unsafe and you loss your property I stand surety then, he is liable. 
Cases whereby taking Compensation for damage is allowed

نعم، قد يكون للتاجر شريك حربي في بلاد الحرب، فيعقد شريكه هذا العقد مع صاحب السوكرة في بلادهم، ويأخذ منه بدل الهالك ويرسله إلى التاجر، فالظاهر أن هذا يحل للتاجر أخذه لأن العقد الفاسد جرى بين حربيين في بلاد الحرب، وقد وصل إليهم برضاهم فلا ما نع من أخذه، وقد يكون التاجر في بلاده، فيعقد معهم هناك ويقبض البدل في بلادنا أو بالعكس، ولا شك أنه في الأولى إن حصل بينهما خصام في بلادنا لا نقضي للتاجر بالبدل، وإن لم يحصل خصام ودفع له البدل وكيله المستأمن من هنا يحل له أخذه، لأن العقد الذي صدر في بلادهم لا حكم لهن فيكون قد أخذ مال حربي برضاه.
There can be for a Muslim merchant a Harbi partner who resides in the sate of infidels. The partner may conclude the contract with insurance company in the state; and he took the compensation and sent it to the Muslim merchant. It is lawful for the Muslim merchant to take the compensation because the void contract was concluded between Harbi and Harbi in a non-Islamic state. And he (the Muslim Merchant) took their property with their consent therefore, there is no objection to take it.
A Muslim Merchant may reside in a non-Islamic state. Subsequently he may conclude a Sukrah 'aqd (contract) and take compensation in the Islamic state and vice-versa.
In the first case there is no doubt if there is dispute between the Muslim merchant and the agent of the foreign insurance company then the Muslim Merchant can not demand compensation.
And if there is no dispute; and the agent (who stay in the Islamic State under a pledge of peace) paid the compensation to the Muslim Merchant it is lawful for the Muslim merchant to take it. Because the 'Aqd (contract) which was concluded in their state (infidels State) has no Hukm. And he took his property with his consent. However, in the opposite case in which the contract is concluded in our state and receipt of compensation in their state then it is not lawful to take the compensation even with the consent of the Harbi because it is based on a Fasid (Void) contract according to the Shari'ah Jurisprudence.
Such conflict exists between the views of two schools of thought. But Ibn Abdin, the author of Radd al-Muhtar, has dealt with this problem in a different way. Under the heading, Mustamin or protected person, which forms a chapter of his book, he says that foreign merchants enter into Dar al-Islam or Muslim territory under Aman, that is a pledge of peace and transact their business in insurance. Protected as they are, a Muslim can not deal with just as he may wish nor can he make any contract with them, which he can not lawfully make with a Muslim nor gain exactly anything from them which is unlawful in Islam. He further adds that Muslim merchants when they charter a ship of a Harbi i.e. citizen of non-Muslim territory pays him the freight and also pays a certain amount towards insurance to another Harbi (insurer) under the condition that he will in return give them compensation for the damage if any to the goods loaded in the ship. The agent of such insurer resides in their territory (i.e. a Muslim country) as protected person to receive the amount of insurance and pay the compensation in case of damage. This sort of transaction is not permissible in Islam for the reason that it takes place in a Muslim country where Islamic law, being in force forbids it and moreover it is not allowed for a Muslim to take from the protected person what he is not liable to pay under Islamic law.
He then argues that the example of a paid trustee being held responsible for the loss of a thing deposited with him is not applicable to the insurer, because the goods insured are not in his possession but in the possession of the owner of the ship or a paid trustee. He would not be responsible to give protection against death drowning and the like. The insurer according to him is not responsible to make good the loss unless he is convicted of deception. To illustrate this he cites the example of a person who says to the other: 'Travel this way and you are safe.' The insurer in this case cannot be held responsible if the property of assured is lost, but the case would have been different had the insurer undertaken to pay the loss despite his knowledge of the fact that the way was fraught with danger, for in that case deception will be assumed on his part. Ultimately, he is of the opinion that if a contract of insurance is entered into between a non-Muslim partner in trade of a Muslim resident in a Muslim country on the one hand and an insurance company carrying on business in a non-Muslim country then, if any amount which is realized on the policy is sent on to the Muslim partner it will be permissible for him to take it. Here the contract has been entered into in a non-Muslim country and the person paying the amount of the policy having paid it willingly and without deception there would be no objection to its passing to the Muslim. The reveres would be the case if the contract had been entered into in a Muslim country even if the amount is paid in Dar al-Harb.
More or less same views were expressed by Shaikh Muhammad Bakhit al-mutinyi the mufti of Egypt when he was asked in the Ottoman regime to give his opinion on this subject. The letter which contained his reply was printed and published by the Nile press in Egypt in the year 1324 AH (1906 AD) according to him bail for property is possible in one of two ways: either in the case of Kafalah (bailment ) or in the case of damage to property. The condition of Kafalah does not apply to the insurance contract, for the damage to insured property is not caused by the insurance company. There is no case for imposing liability upon if the insured property perishes especially because the causes of liability are wanting under Islamic law. He then resorts to the argument advanced by Ibn Abidin and holds that the insurance contract is void because the insurance company or foreign insurer takes upon himself what is not binding upon him under Islamic Law. 
In conclusion, he pointed out that if insurer pays the compensation in Dar al-harb and not in Dar al-Islam it is permissible for a Muslim to take it, for taking of the property of a Harbi in Dar-al Harb with his consent and without any deception is not unlawful but in cases other than this it is unlawful.   
الضمان  [ al-Dhaman ] Surety / Bailment / Assurance in Civil Liability
Dhaman generally means liability, which arises from cause of damage or harm to others 'Ta'adi' or for not performing a contract.
 
Dhaman is one of the devices adapted by Islamic Shari’ah to safeguard the society by protecting people property. Allah says in the Qur’an:
إن الله يأمركم أن تأدوا الأمانات إلى أهلها
          Allah doth command you to render back your trusts to those to whom they are due.

Rasulullah (saw) also says in a Hadith narrated by 

من أوقف دابة في سبيل من سبل المسلمين أو في سوق من أسواقها فأوطأت بيد أو رجل فهو ضامن
“If someone left an animal in any public place (road used by Muslims or the market) untitled and if it causes any damage to the property of others, he shall be liable for the damage caused by his untitled animal”
Below are prominent particular cases of al-Dhaman
 :  
Dhaman al-Mabi' Liability for the loss of an object before the buyer has taken possession.
Dhaman al-Dark Liability for eviction 
Dhaman al-Rahan Liability for loss of a pledge in the possession of the pledge.
Dhaman al-Ghasb Liability for loss of an object that has been taken by usurpation. 
Dhaman al-Adjir Liability for loss or damage caused by artisans
ضمان المجهول وضمان مالا يجب  [Dhaman al-Majhul and Dhaman Ma La Yajib]  Bearing Liability of Uncertain and bearing liability, which is not binding. 
Dhaman means surety or guarantee and it refers to a liability created by contract. Fuqaha refer to this liability as (Dhaman) or Kafalah interchangeably. According to the Hanafi, Maliki and Hanbali the contract of Kafalah is permissible and any liability, which arises from it, is binding. For example, a person (Bail) says to someone (Makful Lahu) if you sell to so and so I guarantee the price; or a person (bail) Kafil says to someone (creditor) give a loan to so and so al-Makful Bihi (debtor) and I shall guarantee the loan.
 
الكفالة  [al-Kafalah ] Bailment  

There is a special type of Kafalah, which is known as Kafalah Bijua'ul. 
Al-Kafalh Bijua'ul is a unilateral contract in which the Kafil (bail) stands surety for compensation. For example, a person says I will give $100.00 for a person who does so and so. It is similar to what is mentioned in the Qur’an in the story of Saidina Yusuf Alaihi al-salam 
قالوا نفقد صواع الملك ولمن جاء به حمل بعير وأنا به زعيم 
They said: “we miss the great breaker of the king for him who produces it is (the reward of) a camel load; I will be bound by it.

Majority of Fuqaha allowed al-Kafala bijua’ul. According to Malikies and Hanblies this contract is permissible and binding. 
الوعد الملزم عند المالكية  [ al-Wa'du al-Mulzim ‘Inda al-Malikiyah ] Binding Promise According to the School of Maliki    

The principle of promise applies when a person الواعد  (the person who promise) promises another person al-Mawa'ud (the person who is promised) with some thing such as bearing his liability giving him loan etc. Fuqaha of Maliki school are in difference on whether it is binding or not.
   
Some of them say, it is binding without any exception; some of them say, it is not binding at all; some of them say, it is binding if there is cause for it regardless of the cause being conducted or not. For example, if a person says to another I will give you a loan to get married then it is binding regardless of whether the person has got married or not. While some of them say, it is binding if the cause is conducted.
ضمان على خطر الطريق   [ Dhaman ala Khatar al-Tarik ]  Surety for hazards on highway   
Dhaman 'Ala Khatar al-Tariq is a situation in which liability arises against a person who says to another person take this route and at the same time he says it is safe and if you loss any of your property I will stand surety. In this case the guarantor will be liable for any loss of property by a person who follows his advice.
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